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WEST EPPI NG WATER COVPANY
I nvestigation into Status of Franchise
Order Fol l owi ng Pre-Hearing Conference

ORDER NO 23,682

April 20, 2001

APPEARANCES: Richard F. Fisher and Judith M Gol den
for West Epping Water Conpany; Paul R. Wight, pro se; Rick
St. Jean, pro se; Roger Gauthier for the Town of Epping and
Donald M Kreis, Esq. for the Staff of the New Hanpshire
Public Utilities Comm ssion.
l. PROCEDURAL HI STORY

The New Hanpshire Public Uilities Conm ssion
(Comm ssion) opened this docket at the request of its Staff to
conduct an investigation pursuant to RSA 374:3 of West Epping
Wat er Conmpany (WEWC), a water utility located in the Town of
Epping. Staff made its request followi ng the receipt of a
written conplaint from Paul R Wight, a custoner of the
utility and the owner of property on which one of WEWC's wells
is |ocated.

The Conmi ssion issued an Order of Notice on March
15, 2001. The Order of Notice indicated that, in response to
M. Wight's conplaint, Staff |earned that the original WEWC
had been di ssolved by the New Hanpshire Secretary of State in

1996 and that WEWC had reincorporated in March 2001 as a newy

formed not-for-profit corporation. As noted in the Order of
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Notice, Staff believed that such action constitutes a
franchise transfer within the neaning of RSA 374:30 and t hat
the failure of WEWC to seek the Comm ssion's perm ssion for
such a transfer rendered it void pursuant to RSA 374:31. The
Order of Notice also made reference to additional allegations
about WEWC that M. Wight had asked for an opportunity to
present to the Conmm ssion, and also referred to the
possibility of exenpting WEWC from Conmm ssion regul ation
pursuant to RSA 362:4, |I.

The Order of Notice schedul ed a Pre-Hearing
Conference for April 11, 2001, directed WEWC to notify al
custoners of the Pre-Hearing Conference by March 23, 2001 and
established April 2, 2001 as the deadline for the filing of
petitions to intervene. The Comm ssion received two
petitions: one fromM. Wight and the other fromRick St.
Jean, another WEWC customer who identified hinmself in his
petition as a nenber of the WEWC Board of Directors.

The Pre-Hearing Conference took place as schedul ed
on April 11, 2001. At the Pre-Hearing Conference, the
Comm ssi on considered the intervention petitions and gave the
parties and Staff an opportunity to make prelimnary
statenments of their position. Follow ng the Pre-Hearing

Conference, the parties and Staff net for a technical session
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and, at the request of the Conmm ssion, discussed and agreed
upon a proposed procedural schedule to govern the remai nder of
t he proceeding.
1. PETITIONS TO | NTERVENE

There were no objections to the petitions to
intervene submtted by Paul R. Wight or Rick St. Jean
Accordingly, the Comm ssion granted both petitions.

I POSI TI ONS OF THE PARTI ES AND STAFF
A. Staff

Staff indicated that its understandi ng of the
rel evant facts, at this early stage of the investigation, are
fairly sunmarized in the Order of Notice. Staff further
indicated that it has had difficulty over a period of several
years in eliciting cooperation fromWEW with regard to
conpliance with the Comm ssion's rules. Specifically, Staff
i ndi cated that the Conmpany's 1997 annual report had been
rejected as inadequate and its 1998, 1999 and 2000 annual
report remai ned unsubm tted.

Staff raised the possibility of exenpting WEWC from
Comm ssi on regul ati on pursuant to RSA 362:4, |. According to
Staff, information recently submtted by WEWC i ndi cates t hat

it has approximtely 12 custoners, which would place it above
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the exenption threshold in the statute.?

According to Staff, there are three potenti al
outcones to this docket: (1) placing WEWC in receivership
pursuant to RSA 374:47-a, (2) exenpting WEWC from Comm ssi on
regul ati on pursuant to RSA 362:4, I, or (3) taking such action
as i s reasonably necessary to conpel WEWC to conply with al
applicabl e Conm ssion rules.

Finally, Staff asked the Conm ssion to adnoni sh VVEWC
and the intervenors to conply with Puc 202.07 (setting forth
the requirenment that docunents be filed by sending an origi nal
and eight copies to the Secretary and Executive Director) and
Puc 202.18 (requiring that copies of all such filed docunents
be furnished to parties on Service List). Staff indicated
that it had experienced problens with docunents being sent to
i ndi vidual Staff menbers in disregard of the above-referenced
rul es.

B. West Eppi ng Wat er Conpany

VWEWC of fered a brief overview of the utility's
hi story, noting that it began when Judith CGol den purchased

sone property in Epping that included wells that were

1" However, as Chairman Patch noted, there is a bil
pending in the Legislature (House Bill 337) that would give
t he Comm ssion discretion to exenpt water conpanies from
regulation if they have fewer than 75 custonmers.
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providing service to others in the area. According to VEWC,
Ms. Gol den agreed to provide this water service w thout charge
in exchange for other services provided to her by the users of
the water fromthe well.? Then, according to WEWC, the
Conpany was approached by an apartnent buil ding containing 12
units that had experienced what WEWC characteri zed as "nassive
septic failure," whereupon WEWC agreed to provide service to
the building.® Thereafter, according to WVEWC, the Route 101
expansi on project and the blasting associated with it caused a
variety of damage to WEWC's system and resulting service
interruptions. According to WEWC, the blasting rendered the
Conmpany's so-called "Mohawk wells" (two of the three wells
owned by WEWC) i noperabl e.

Richard F. Fisher, WEWC s certified water system

2 The Conmm ssion granted WEWC a franchise to provide
service as a public utility on June 27, 1988. See West Epping
Wat er Conpany, 73 NH PUC 243 (1988), rehearing denied, 73 NH
PUC 301 (1988). The franchise territory approved by the
Comm ssi on included "el even parcels of land with frontage on
Hi ckory Hill Road, an 11.53 acre parcel between the B&M

Railroad and MI|I Road . . . and an undevel oped el even acre
parcel adjacent to the Hickory Hill Road properties between
the B&M Railroad and Route 101." 1d. at 245. At the tinme it

received its franchise, WEWC was an uni ncor porated associ ati on
with three custoners, two of whom were also providing water to
el even tenants and recovering the costs through rent. 1d. at
246.

3 WEWC s franchise area was expanded to include the
apartnment building in Order No. 21,338. See West Epping Water
Conmpany, 79 NH PUC 472 (1994).
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operator, noted that he resigned as the certified operator on
May 7, 1997 because the Conpany's systemwas in "real chaos"
and he did not want to jeopardize his operator's |license. He
noted that he returned as system operator earlier this year
According to M. Fisher, the Conpany in 1997 tried to cause
its custoners to organize into a honmeowners' association for
t he purpose of taking over the system but the effort was not
successful .

According to VEWC, it was determ ned that the
solution to its problenms was the acquisition of nore land to
devel op additional wells. However, according to WEWC, the
Conpany was then forced to spend two years litigating with the
Town of Epping over access to the property. WEWC further
averred that its Mohawk wells have been successfully returned
to service with the conpletion of the Route 101 expansion
pr oj ect .

VEWC confirmed that it opted to incorporate as a
not-for-profit corporation, rather than seek to renew its
previously | apsed incorporation, as a neans of avoiding a
| engt hy adm ni strative process before the New Hanpshire
Secretary of State that would have culmnated in a hearing to
be held in Septenmber. According to VEWC, it believed that

soneone el se was about to attenpt to register its corporate
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name and, in the wake of M. Wight's formal conplaint filed
with the Comm ssion, WEWC felt under pressure to regain its
status as a duly registered corporate entity. Noting that it
has al ways considered itself a non-profit organization in any
event and has never charged any rates, WEWC took the position
that it is entirely appropriate for the Conpany to have
official corporate status as a non-profit and that it did not
intend the assunption of such status to effect a transfer of
t he Conpany's franchi se.

VEWC noted that it has contracted with New Hanmpshire
Bookkeepi ng Services to prepare the necessary annual reports
because their preparation is beyond the expertise of anyone
directly connected to the Conpany. Responding to the three
options articulated by Staff, WEWC indicated that its
obj ective is to remain under Comm ssion regulation and to

conply with the Conm ssion's requirenents.

C. Paul R. Wi ght

M. Wight took the position that the Conmpany's
franchi se should be revoked and WEWC pl aced in receivership
because WVEWC is no longer a "legal entity." M. Wight also
al l eged that WEWC has di sregarded applicabl e regul ati ons of
t he New Hanpshire Departnment of Environmental Services (DES)

with regard to the Mohawk Wells.
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D. Rick St. Jean

M. St. Jean expressed the view that the Conpany's
franchi se should not be revoked.
I V. POSI TI ON OF TOAN OF EPPI NG

Al t hough the Town of Epping has not sought
intervenor status in this proceeding, a nenber of the Town's
Wat er and Sewer Conmm ssion, Roger Gauthier, briefly addressed
t he Comm ssion during the Pre-Hearing Conference. M. Gauther
i ndi cated that the sole issue the Town wi shed to raise
concerned WEWC s contention that it has entered into a signed
agreenent with the Town providing that the Town will not
charge real estate taxes to WVEWC in |ight of the fact that
VEWC does not charge for providing service. According to M.
Gaut hi er, no such agreenent exists.

In response to M. Gauther, VWEWC indicated that it
is in possession of such a docunent and that the Town has,
t herefore, agreed not to assess property taxes against the
Conpany.
V. PROCEDURAL SCHEDULE

At their technical session, the parties and Staff
agreed upon the followi ng proposed procedural schedul e:

Dat a Requests, 1st Round April 25,
2001

Responses to 1st Round Data Requests May 7, 2001
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Dat a Requests, 2nd Round May 14,
2001
Responses to 2nd Round Data Requests May 24, 2001
Pre-Fil ed Testinony June 8,
2001
Dat a Requests re Pre-Filed Testinony June 15, 2001
Responses to Data Requests re June 25,
2001
Pre-Fil ed Testinmony
Settl ement Conference July 10, 2001
File Settlenent, if any July 17, 2001
Merits Hearing July 25,
2001

We have reviewed the proposed procedural schedul e
and conclude that it is consistent with the public interest.
We will therefore approve it to govern the remai nder of the
proceedi ngs in this docket.

In addition, as requested by Staff, we adnonish al
parties to conply with the requirenents in the Comm ssion's
rules that require all filings to be made by providing an
original and eight copies to the Executive Director and
Secretary of the Comm ssion with copies provided to al
parties on the Conm ssion's service list. The parties should
al so be aware that the Conm ssion maintains a separate service
list that applies to discovery (i.e., data requests and

responses to data requests). The Commi ssion is aware that the
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Conpany does not enpl oy counsel to represent it in this
proceedi ng and that the other parties to the case appear pro
se. Although we are not in a position to relax our procedural
rules in such circunmstances, we do rem nd the parties that our
Staff is available to themin the event that questions arise
about conpliance with any rule that is applicable to the
proceedings in this case.

Based upon the foregoing, it is hereby

ORDERED, that the proposed procedural schedul e set
forth above is APPROVED;, and it is

FURTHER ORDERED, that all parties are required to
comply with the Conm ssion’s rules regarding filing of papers.

By order of the Public Utilities Comm ssion of New

Hanpshire this twentieth day of April, 2001.
Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



